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MTHD, BEOTr—A7 7 RAHEOBE L LEZEHELH D05, BT
FOFTERIE, BV 7 < 1893 FDF L [The Origin and Scope of the
American Doctrine of Constitutional Law] T&®H» 9o 1893 D I T
T%%éﬂtFﬁﬁitﬁﬁitﬁf%éﬁjEﬁwfaALﬁ%ﬂ,%
[IN=N=F - O— - LEa— |20l SN, [FERAICET 53R
DHEBOWI] L b SNDRLTH D, RHFETIEL T HROTL
WHLPIEZETHL25E5I2OKR, Thbb, EEN [HIHS 22 0»
AT TIE R, GHENLREMEZI KA vwIT L, MO THEIZES
) AR, ZOBROBIT ARG L b HAWOE LD AR
THITHEDONL — L TH D, ZOL—VIZLBE, HHEEFIIEEEOMH
FBr/Ronded, FEFICHAZRY DR VIRD, SEFOHWICHS 2
ERDOND T LM 2GR, R BUG B FE 2SR A
FERICRBELCEMEZ 27 A HOBERIEAIUL, FHICIEZ
FAND T2 Bbi, EBE FONL— VD45 HNDEEIIRENTHD L
Wz k9, Bz, BEEOHEEOMEDTIZ, FEOHMIIR T 2 HGE
DLFRPENL Z DB 5D, HROREFHIL, FE L, ZolGEOHEE
EHC LT 570

(1) James Bradley Thayer, The Origin and Scope of the American Doctrine of Constitutional
Law, 7 HARV. L. REV. 129 (1893) [hereinafter Thayer, Origin]. 73, XN TIX [
A (udicial review) ] & W) HFFIIHWOLNTE LT, [VETAYEERELES
LENZ MR d D& LTHI MR (d at 129) ] &L EBLEN T 5,

(2) Matthew D. Adler, Judicial Restraint in the Administrative State : Beyond the
Countermajoritarian Difficulty, 145 U. PA. L. REV. 759, 845 (1997).

(3) Thayer, Origin, supra note 1, at 144.

) BIZAL, [FEEOBGRM OFIWT I 2 UROBEAD S, WHER»ZOELE L
OBEFMAMZ 722 EDHATH 2 HEICOR, BEROTATIME T D L HEH
END | EIRARFHRL EDFEIF S5 K 9 (United States v. Morrison, 529 U. S. 598,
607 (2000)) o
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EEH L, HOFEETIZ LB D 1893 FE DG IR O A HTH 575,
ZZTRAINZFEMOEIL, M52 & 9FEFID 1884 FIZBEICAEK S
Tz, 1884 FEDHERE [The Nation] (238K S 4172 [Constitutionality of
Legislation : The Precise Question for a Cour(tsj LETL2HADL Y —Tdh

(5) John F.Manning, The Supreme Court 2013 Term : Foreword: The Means of
Constitutional Power, 128 HARV. L. REV. 1, 52-53 (2014).

(6)  Adler, supra note 2, at 846.

(1) DDENIBITHETHRE LT, BEiES [FEHRRoMHR] (F2EH, 1973 4)
352 FLLLF, RMSCH [T 2 ) 7 i %jz@f’“*ﬂ T —EHE — A YR
&) —PE & OFEEE A IS LT BRIRSESEEE R E 141 5 1 HUUE (1996
), BROIEZRS [k 4 v —orEo B CHfERNE | BEERFR G % 51
513 HLLE (2012 4F), [H [Lochner & F & 5 Post Lochner DEFEG | 43
LA 9% 35 79 HULE (2013 4F),

(8) Thayer, Constitutionality of Legislation : The Precise Question for a Court, 38 NATION
314 (1884) [hereinafter Thayer, Letter].
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o UWFTIE, 2oLy —, 1834F DL, K UM 1901 4F D F [John
Marshall] Hinls, (50 R0 B DI & 2 O A Bt L7\,
9, ROEXROEMNITDO 1 DL EINLDON, FHltESFHOFHHFITH
B WOEETI, M@@ﬁ%&@ﬁ@%ﬂ%#%,ﬁﬁ@%éé%*b
BEBAL BN SN T, BT, BIRER T, [HE I
=2 %KW, BiE GE %&@ﬁw% Z) LawThrd] Ll
Hylton v. United States (1796), #EHOEEM T HEE T 5 2 & 2 1IE41LT 572
DITE, THEAPOECORIO 2 WETHER ] 2R TE b kwe L
7= Cooper v. Telfair (1800), F 7=JNEHIFTCIL, [HEFBFHIPT, MFHHT,
ZOMWEREDTHO X\ b 5 RHTF L, BHEMRO—EA L LT,
S OAH AT S 2\ I EEEER AL TRV, %
WMEHE T%’tbifﬁb‘l L2181 FDRY VY = =7 M #H
HETh D
ﬁ@@%%%%@ﬁ%é%ﬁﬁﬁ?éﬁﬁ%,aau%é@;wﬁﬂm
FEEA ST D L) HH b b 24, —BOEIRERITE &0, W
LA H ORA T AW 2 7 — A B S TOMERABELEST 5 L0
SEEOEIEF TR T & A TH Sy WOMANES, Ha k>
= AB G HHERINT S £ RRERIE - AL, BORIRES A,
WIS L7 & 251285 b b T Dy

(9) THAYER, JOHN MARSHALL (1901) [hereinafter THAYER, JM].

100 Thayer, Origin, supra note 1, at 140-41.

(1) Steven G. Calabresi, Originalism and James Bradley Thayer, 113 Nw. U.L. REV. 1419
(2019).

(12) Thomas C.Grey, Thayer’s Doctrine: Notes on its Origin, Scope, and Present
Implications, 88 Nw. U.L. REv. 28, 31 (1993).

(13) See MARK A. GRABER, A NEW INTRODUCTION TO AMERICAN CONSTITUTIONALISM 125
(2013) ; Robert A. Schapiro, Judicial Deference and Interpretive Coordinacy in State and
Federal Constitutional Law, 85 CORNELL L. REV. 656, 668 (2000).

(4) Lawrence Gene Sager, Fair Measure : The Legal Status of Underenforced Constitutional
Norms, 91 HARV. L. REv. 1212, 1224 (1978) ; Richard A. Posner, The Rise and Fall of
Judicial Self-Restraint, 100 CALIF. L. REV. 519, 523 (2012).
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GOREE LT, FHEEAOWHEIZBWTHESNLTWSL EKimL Tw
%,

L, BEZTARSINTD, 2L, GEEOHEEZRA L7
DB & LD Fletcher v. Peck (1810) 1, & S iEFzwEE & 3541213,
[ D) WIS L E12onT, #HHESHE DR
BEZICLIZLDOTRIINERS] 3, [bI PRSP EKE L
BlZ L2 0) ThoTHASANE LTV CoRHEOH TH
EDOWEEE ] &id, W RS EHA RV D WL WREORE(E & 5k
HZohd ), BHNEHENE NN WIEOMELHEL72012, HlZiXIn
re Wellington (1834) Ti, #EE2EME T 2546, FHEER [H.O0HE
HER S TR A, 5 W2 MENHME L, #UE & ZMTRVIERIZL -
T ORECH AR SN B, B ]+ LRSS T L
770 COHIRIL, AFMLERVOL—VERBHLZFIE LT, B4V —0
BHOZFEEIIBNTHENIZTIH SN TS, LaL, LilofEiricon
T, BEV—VOFREOERIZH L1200 b 5T, FIHAPE»LTW
bo ML, AT AEEETHEE, BHIN THELZEENER 2 RHAT
BB ] LR LT, KA, AR e S e, HoH

(15 Thayer, Origin, supra note 1, at 145-46.

(16) 10 U. .87, 128 (1810).

17) 33 Mass. 87, 95 (1834). #HHD M~ A - 7 =) = ZZOF|HIBFIZER LTV
(THOMAS MCINTYRE COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS
WHICH REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE AMERICAN UNION
182 (1868)) o

(19 Thayer, Legal Tender, 1 HARV. L. REV. 73, 92 n. 1 (1887).
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b. 1oBIE, SEEAEEERRISEEEET L, 7o, SlFf SRR
OME—F721EE 1 DR TIE L WE W) 2 EThiH, AV —1L, [FHEZ
HChD, OAIHASNDMIUL Lo LA (. FIUREHINC £ 2R
BT B £ ) U, Bk LIRS RO RI S R e
TWa] Ewi, BIZEIUE, THBANTIEERICE > TEEEEbR
BIbb, BIOMCE > TAEINCZ S EEbR AR Ltk B
LI IR A 2R RFA L, SR L BT OW LIS Lt B0 2
DG, BEREEOERE TR LT 20Tk <, RO 4
AR D, BRAGEINTHIUL, EDLS 5 b0TLAETHE |

20 TRAEHIFON OTFn, STHEROHINE L0 ol
s [ 2 DRIRA AT < SLERFC RS B VRO — | & %
R BB THE. 0D ETORL, TEIFEEREOR, AT
BHIR AT > T B0TH Y, ZOHM% C LCEERFAFHT 2 2 & ¢
TEAV, WAL, A X —DWIY [THEC L 5T I

19 Id.

0 Thayer, Origin, supra note 1, at 144. & A ¥ —13ED 3F(EUAOFRLTY, &k
DFETIE, GE CTHAWRZBRIBEEATET 5, WAICGHN R E VL
VIZEBHBIZES TW WY, FHFAET I L E 2V ERYEL TS, FIZIE,
Thayer, The Case of Gelpcke v. Dubuque, 4 HARV. L. REV. 311, 318-19 (1891).

() Thayer, Letter, supra note 8, at 314. A ¥ —I%, 77— —%5|HL T, [ZOME
ZMLFENTH B E V)AL EEOZ0IC, BbLWHEAIZIZB L2, LHEFEOTS
OFEMEAFNSFREIN BTN R S v, 2 LT, VEHOHARITEBEND
LHEICOA, EOMBIIFEEMNICR S| Lik_TW2 (Thayer, Origin, supra note 1,
at 148 n. 3 (quoting THOMAS M. COOLEY, THE GENERAL PRINCIPLES OF CONSTITUTIONAL
LAW IN THE UNITED STATES OF AMERICA 59 (1880)) )
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22 Thayer, Origin, supra note 1, at 135.

(23 THAYER, JM, supra note 9, at 108.

24 Thayer, Origin, supra note 1, at 130 ; THAYER, JM, supra note 9, at 98.

259 Thayer, Origin, supra note 1, at 148. 73, FHFTZME—OEFFEIE & A% S 7%
WIRARZEENL, AR REIZHEE L 725 3C [ The Right of Eminent Domain] (2% %%
NTWVb, GREFEETICBIT S THINHEEL 7 —~ L LICRLTH 05, KILoF)
D72 O 2 HIWF O #iL L OIS Z FEASHIT§ 5 12D Tam U A BT Tk
DEIITHERTV D, T2b5, THIUHES GREREOT, HHFrORA IR
éf:&‘), NEEN rf@%@’ﬁ#‘@ﬂﬂﬁ“ﬂ%ﬁ‘ T&ETT:LCCU\ b od, Ehik

CREMEEPHLE D LT 5] W I, FEOMADIESfEE NG, L
L %7 VI BETRITIUL, ENERT iid‘ﬁ"‘@%ﬂii’i’ Hyofms @iz idn
57\~ (Thayer, The Right of Eminent Domain, 19 MONTHLY L. REP. 241, 249 (1856) ),

26 Id. at 138.
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@7 Id. (quoting McCulloch v. Maryland, 17 U. S. 316, 407 (1819)).

@29 Id. at 152.

29 Id. at 135.

(0 G.Edward White, Revisiting James Bradley Thayer, 88 Nw. U.L. REV. 48, 75 (1993) ;
Manning, supra note 5, at 52.

@) Thayer, Origin, supra note 1, at 136.
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<

BLZEICE-T, VEHEZLYVEHFOTHOEGERICET LIELY BT

62 I1d.

(83 HARRY H. WELLINGTON, INTERPRETING THE CONSTITUTION : THE SUPREME COURT
AND THE PROCESS OF ADJUDICATION 73 (1990).

(84)  Thayer, Letter, supra note 8, at 315.

(89 Thayer, Origin, supra note 1, at 155.
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Robin West, The Aspirational Constitution, 88 Nw. U.L. REV. 241, 243-44 (1993).
THAYER, JM, supra note 9, at 109.
Thayer, Origin, supra note 1, at 156.
Cass R. Sunstein, Second Amendment Minimalism : Heller as Griswold, 122 HARV. L.
REV. 246, 258 (2008).
@0 THAYER, JM, supra note 9, at 107.
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— & [kt E FL (West Virginia State Board of Education v. Barnette, 319 U. S. 624, 667-
70 (1943)) %, Plyler v. Doe (1982) ™ /N— 7 — & i (Plyler v. Doe, 457 U. S. 202,
253 n.15 (1982)) R EDHEFOND, #5112, 7507 77— 5 HFL, REHORE
BEIZ DWW ARG | HEIT &0 5 BiEIZhb- ) FEELZFIHL TWb,

(42 Flast v. Cohen, 392 U.S. 83, 110 (1968).

43 THAYER, JM, supra note 9, at 104.

44 PAUL W.KAHN, LEGITIMACY AND HISTORY : SELE-GOVERNMENT IN AMERICAN
CONSTITUTIONAL THEORY 87 (1992). # > 2% v b b, GEBREDFELEDSTEL & A
RAE#EEMICL, REMREEICB T 280 bN D L) 1 v — OME %
L Cw% (MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 57-
65 (1999) ) o

(45  Paul Brest, Constitutional Citizenship, 34 CLEV. ST. L. REV. 175, 182 (1986).
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@46) Larry D. Kramer, Judicial Supremacy and the End of Judicial Restraint, 100 CALIF. L.
REV. 621, 628 (2012).

47 Thayer, Origin, supra note 1, at 149.

48 THAYER, JM, supra note 9, at 109.

9 Thayer, Origin, supra note 1, at 149.
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(0 25 U.S.213, 270 (1827).

(51 COOLEY, supra note 17, at 183-85. fH L, 7 —1) —IX[EIREIZ, AT O S EEHIRT
OB\BIMFELE T 2k b, VEOEEMEZ IR 2 HHAFTOH B OMA L 22 5T
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FHIKT HEHIE, VEEPZOEBICEAMIR)AMEGRY IZBNTTH LI LIk
bho 2B, ¥AV—DFr =27 v 7 THELAFIHEIN TV AEFEIL, [19#HERZPT
bobd LCHMONEEIIOHLEEmML] L HFF SN TWw5D (Stephen A. Siegel,
Historism in Late Nineteenth-Century Constitutional Thought, 1990 Wis. L. REv. 1431,
1487 (1990)) -

62 Thayer, Origin, supra note 1, at 142.

63 James E.Fleming, The Constitution Outside the Courts, 86 CORNELL L.REV. 215, 244
(2000).
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(64 John O.McGinnis, The Duty of Clarity, 84 GEO. WASH. L. REV. 843, 905 n. 310 (2016).
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W B3 %53 (Thayer, Our New Possessions, 12 HARV. L. REV. 464 (1899)) %, ~—
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NTw% (Edward A. Purcell, Jr., Learned Hand : The Jurisprudential Trajectory of an
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(66) THAYER, JM, supra note 9, at 103.

(67) 1d. at 102-03
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FROBNE AUV, BIERIY OV —iE, BadmM o % kiE
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68 See Mary Sarah Bilder, The Corporate Origins of Judicial Review, 116 YALE L.J. 502,
561 n. 323 (2006).

(69 Jay Hook, A Brief Life of James Bradley Thayer, 88 Nw.U.L.REv.1, 7 (1993). 7
Vo —O#EOEBIE [ANERENSAETEL R#T 5 (Protection of Private
Property from Public Attack) | Td -7z (id.)

60 Herbert Henry Darling, Legislative Control over Contracts of Employment: The
Weavers’ Fines Bill, 6 HARV. L. REV. 85, 96 (1892).

(61) THAYER, JM, supra note 9, at 100.

62 G.Edward White, The Constitutional Journey of Marbury v. Madison, 89 VA.L.REV.
1463, 1540 (2003).

63 Id. at 1529.
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(20 &5 BEE Tl MM O RHR 2 H N 255 N IRY, &
PR O AR T 2 SE BRI B D 57 o MASE B TR S LB A
RIS ET B DI, TR Lo CRIBARES DY, £ %
AT CH D, ZOZ EIXERP DI BMERET bbb OB E
RBHZ IR b, SR EORBERSICH R LD &L, LEsR%
bivs Z tc:&%ﬁ%%’fi

5%, BERROBTIEE S < T TEIBMA A LAMHET 250 TH S
LI, A X —0EETIE, MRS EORNIHL, BEOCHZ L0
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BHWRECOIERICS R LD LT, 77 v B (Joseph Bradley)
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64 Thayer, Origin, supra note 1, at 152.

(65 THAYER, JM, supra note 9, at 104-05.

66 109 U.S.3, 27-28 (1883). /"—F ¥ it # RA [ L 72 Sinking Fund Cases (1878)
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109 U. S. at 10.

Thayer, Letter, supra note 8, at 315.

Id. at 314.

Id at315. DEDP2HDOL Y —THHIZb00bbT, 14X ZA0HH 6% 8
GIHLGIE LTwad I LN Th L, TOMIZOWTIE, ¥ Y A2l
D 1AEM, FEHERHOMED 20124 F) AR L, RHEIC L 20 oM %
B - AT LTz 2 & & OBEEDYR#N S LT 5 (White, supra note 30, at 82)
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Lo b L] LWL H S (Hook, supra note 59, at 5) o
@ Id.
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(72 THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON LAw 208-09
(1898).

(@3  Thayer, “Law and Fact” in Jury Trials, 4 HARV. L. REV. 147 (1890), in id. at 183-262.
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THE BAR OF PoLITICS 40 (1962).

(@9  Thayer, Origin, supra note 1, at 138. 1891 FFDFHILIZHB VT, A v —IZ, FIEHE
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— F - 4194 (Richard T.Ely) Z#H L, FlEgEAHNE [HHE ORENAT S AN
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®1)  See, e.g., Gary Lawson, Thayer Versus Marshall, 8 Nw. U.L. REV. 221 (1993).

@2 Henry P.Monaghan, Marbury and the Administrative State, 83 COLUM. L.REV. 1, 9
(1983).

®3 Thayer, Origin, supra note 1, at 150.

(4 Monaghan, supra note 82, at 13.

) 1d. at 14.
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93 (205)



TN 424 25 (2022)

T T 72 NI S A B 2 5tV (reasonable doubtﬁgéj =), A
L) OFERIE, FOHRAEINL S THEIZR DT TRV, ¥R
5, &b oT [FHEMREV] L3500, HHECL-TRRDH S
WHETHhY, [GHM L] OERLE L HTEEDSH 2D DIZONT,
ETOADPFLIHITEL S LIXRS &b\ﬁ‘%’é‘i);ﬁ

U7 7~ (Matthew Lewans) (Y A4 ¥ —DEFEIZOWT, [HIRHIHE
b:i’f’a“%)ﬂiﬂ%@%ﬁ%%&?f@i@ﬂk A ITRYAR=S A S W WS 2 I [X =N g
HAD1D] L LTEREELFLODL, AEOHGENIET2EOFTIHICITKR
ERMENP12H DLV, 2L, [RENKE L FEOTE & DR
FIoT, AEIE L B L L2 BT R B ] L)
ETHB, AV —OHMWIL, FETHIIREINSLLHIZ, [DhvbhiD
FIEDOT T, MFEHESCPIZHEIITH D, "HEIC K 2 HHIA 2 12 HIR
éfﬂ.“(b\éﬁgzj IR EIIH o7, TOHMNOMHMEEIZHL, 7
FIFICECRER OO DIR#H 2 BHEAN5T5 2 L2 B L 2V — Vi,
HEFETTRE 2 L DO & B0 5 DI T e fgdt & 5 2 Tz LT wvnh/z
Vo SHIZVRIE, FON— VOBAPEE SIS, KO OEEIC
FROSNDITHEOEALLIThN TV, SNHDEDL L, owE
HREENELZ DTN FELET) I 74 THEBIH /2L 25T
H59o

@9 Id. at 149.
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