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(2) FFRiwX
Environmental Rights in Japan

When someone discharges the waste water into the sea from his factory, his

interests clash with the fishing rights of fishermen and citizens’ interests in coast.
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Because the waste water pollutes the sea, makes the conditions of marine products
worse, and hinders the citizens from enjoying beautiful marine scenery or sports.
The same interests clash happens when a coastal area is reclaimed for construction
of industrial sites or for disposal of wastes. Because reclaiming there deprives of
many marine products, beautiful marine scenery or marine sports spot. The
similar interests clash takes place, also when a big structure is built on a coast.
For example, Seto Big Bridge across the Seto Inland Sea destroyed the natural
scenery, had bad influences on fishing, brought air pollution caused by automotive
exhaust, and caused railway and traffic noise.

In Japan many of these works shall not be carried out, unless administrative
organs have licenced them. Those who want to reclaim a coastal area, need to be
authorized by the prefectural governor or the harbour administrator. Those who
intend to build such a big structure as the Seto Big Bridge, must get an approval
of the national government or the prefectural governor. A discharger of waste
water generally must only notify the prefectural governor in advance of any
construction plan for his specified facilities, in order that the prefectural governor
may examine whether the facilities will meet discharge standards set by the
national government or the prefectural government. But in the surrounding areas
of the Seto Inland Sea, a discharger of waste water specially needs to get a prior
authorization of the prefectural governor under the provision of the Seto Inland Sea
Act. The prefectural governor may give this authorization, only when his con-
struction plan meets qualifications which eliminate the probability of the waste
water’ s endagering the environment of the Seto Inland Sea.

In the process of giving the licence, the administrative organs consider to
adjust developmental interests and fishermen's and citizens' interests in coast, and
in many cases they make the enterpriser enforce an environmental impact assess-
ment to get an assistance in their judgment. About the reclamation of the area of
the Sato Inland Sea, prefectural governors are required before their autorization to
take into consideration the special charastristics of the Seto Inland Sea which has
presented beautiful sights and served as profitable fishing grounds based on the Seto
Inland Sea Act. But on that occasion, the administrative organs are apt to con-
sider that the developmental interests are legally protected because they are

characteristic of a property and valuable, but the citizens’ environmental interests
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are not so. Therefore developmental interests are made too much, and the admin-
istrative organs are liable easily to allow environmental destructions.

For example, a part of the Odagahama Beach where many citizens in Imabari
and other municipalities have enjoyed swimming or taking a walk, has been
reclaimed by Imabari City, although the beach is designated as an urban planning
park under the Urban Planning Act, and the sea extending in front of the beach is
designated as a national park under the National Park Act. Some citizens have
organized a movement against this reclamation and brought a suit for prohibiting
the reclamation. Matsuyama District Court dismissed the claim and Takamatsu
High Court rejected the suite, but recently the Spreme Court broke the judgment
and ordered Takamatsu High Court to try the case again.

About the Seto Big Bridge, the national government certainly forced the
constructor of the bridge to make efforts for creating artificial beauty and conserv-
ing excellent natural scenery. The constructor also compensated for damages of
the fishermen, but he could not prevent the railway noise. Therefore the residents
along the bridge have complained of the noise. However they have not brought an
action against the railway companies, but they have asked the local administrative
bodies assistance to preventing the noise. As a result, the railway companies have
taken the measures to reduce the noise.

In spite of the Odagahama case and other some reclamation cases, local
governments generally have been more advanced in environmental policy than has
the national government. I think this advancement is caused chiefly not by the
character of their heads or their organic construction, but by their intimacy with
residents and local autonomy. A local government can be more in touch with
residents’ interests, and can reflect the residents’ opinions more directly than the
central government. The driving force of preventing pollution, conserving and
creating well environment, lies in residents’ movements. The local governments
have cooperated with such citizen movements, resulting in some advancement of
environmental policy.

So it is necessary that residents should have the rights to participate in the
administrative process in order to correct the unbalance between the developmental
and environmental interests. This rights should not only have a character of

fundamental human rights, but alsoc be acompanied by the title to lodge a complaint

14— 1 —125 (FE&'94) — 72 —



with the court if necesarry, for preventing pollution or conserving well environ-
ment. Therefore, we must construct the notion “environmental rights”, which
means that each rightful person may use a specified environment, with the same
contents and in the same way as any other rightful persons may use it, in short,
rights of a private-common use.

Environmental rights was first asserted in 1970 in Japan by attorneys. That
rights means that all people should have a calm and comfortable living environment
of air, water, sunshine, ventilation, and natural scenery. Since 1975 Irihama-ken,
the resident’s rights to use seashores has been also asserted. Some insists on the
view, similar to that of Anglo-American law, that the shoreline is a public trust,
and prefectures are therefore required to preserve them. But environmental rights
is not yet provided clearly in the present statutes, and not also in Environmental
Basic Bill introduced again to the Diet this autumn. Besides courts have not
admitted the environmental rights which gives residents the title to bring an action.

Nevertheless, developing the notions above mentioned, I dare to advocate that
we should interpret present laws in a way that provides environmental rights of a
private-common use, because environmental interests of citizens must be protected
legally and the individual provisions of the present laws are insufficient to protect
them. Environmental rights includes “use of natural public property”. It means
that each rightful resident may use natural public property, such as a public sea
area or a natural seashore, for sea bathing, enjoying other sports or enjoying
beautiful scenery including preserving it as it is. Environmental rights includes
also “the right to living environment”. It means that each resident may use air,
water or earth for his quality living environment, for example, he may keep the
quality of river or sea waters fit for drinking, cultivating marine products or
making recreations.

The details and method of the use that the environmental rights consists of,
may be decided by the wills of a majority of the persons who may rightfully use the
same environment. An old practice corresponds to the use. And the use can be
changed only when a large majority of the many rightful persons concerned agree
to change it. The proper procedure to decide for changing the use is the adminis-
trative procedure in which each rightful person may participate. In this procedure

his opinion must be respected very much. The administrative decision may be
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recognized as the substitution for the consensus of rightful persons concerned, only
when the wills of the rightful persons concerned have been fully taken into consider-
ation and the decision has met enough examination by enforcing an environmental
impact assessment, holding a meeting for explanation of the plan, or offering a
proper opportunity for them to express their opinions.

Each rightful person may demand of injunction agaist those who disturb the use
that the environmental rights consists of. And he may appeal from revoking such
an administrative act as may cause deterioration of the environment, because that
act which will change the details of the environmental rights without respecting the
wills of the rightful persons concerned, is illegal and should be revoked. The
administrative procedures for licencing to the work which will make impacts on the
environment, have a side of changing the use that the environmental rights consists
of. So each citizen must be authorized to participate in this procedures, and may
demand that the administrative decision corresponds to the wills of a large majority
of the citizens. The environmental rights can also authorize many citizens'
demand that administrative bodies may improve their environment.

Competing values and interests concerning the environment will be rightly
assessed and adjusted just under the notion “environmental rights” which functions
in the organic relation among legislation, administration and judicature. Besides
we can expect positive activities of many citizens for protecting and improvng their
environment against interests of fishery unions, companies or factories and others,

when they understand their own environmental rights more clearly.
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